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radioactive waste at a geologic reposi-
tory operations area, proceedings on an
initial application for a license to re-
ceive and possess high-level radioactive
waste at a geologic repository oper-
ations area, proceedings on enforce-
ment matters unless all parties other-
wise agree and request the application
of subpart N procedures, and pro-
ceedings for the direct or indirect con-
trol of an NRC license when the trans-
fer requires prior approval of the NRC
under the Commission’s regulations,
governing statutes, or pursuant to a li-
cense condition.

§2.1401 Definitions.

The definitions of terms in §2.4 apply
to this subpart unless a different defi-
nition is provided in this subpart.

§2.1402 General procedures and limi-
tations; requests for other proce-
dures.

(a) Generally-applicable procedures.
For proceedings conducted under this
subpart:

(1) Except where provided otherwise
in this subpart or specifically re-
quested by the presiding officer or the
Commission, written pleadings and
briefs (regardless of whether they are
in the form of a letter, a formal legal
submission, or otherwise) are not per-
mitted;

(2) Requests to schedule a conference
to consider oral motions may be in
writing and served on the Presiding of-
ficer and the parties;

(3) Motions for summary disposition
before the hearing has concluded and
motions for reconsideration to the pre-
siding officer or the Commission are
not permitted;

(4) All motions must be presented
and argued orally;

(5) The presiding officer will reflect
all rulings on motions and other re-
quests from the parties in a written de-
cision. A verbatim transcript of oral
rulings satisfies this requirement;

(6) Except for the information disclo-
sure requirements set forth in subpart
C of this part, requests for discovery
will not be entertained; and

(7) The presiding officer may issue
written orders and rulings necessary
for the orderly and effective conduct of
the proceeding;
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(b) Other procedures. If it becomes ap-
parent at any time before a hearing is
held that a proceeding selected for ad-
judication under this subpart is not ap-
propriate for application of this sub-
part, the presiding officer or the Com-
mission may, on its own motion or at
the request of a party, order the pro-
ceeding to continue under another ap-
propriate subpart. If a proceeding
under this subpart is discontinued be-
cause the proceeding is not appropriate
for application of this subpart, the pre-
siding officer may issue written orders
necessary for the orderly continuation
of the hearing process under another
subpart.

(c) Request for cross-examination. A
party may present an oral motion to
the presiding officer to permit cross-
examination by the parties on par-
ticular admitted contentions or issues.
The presiding officer may allow cross-
examination by the parties if he or she
determines that cross-examination by
the parties is necessary for the devel-
opment of an adequate record for deci-
sion.

§2.1403 Authority and role of the NRC
staff.

(a) During the pendency of any hear-
ing under this subpart, consistent with
the NRC staff’s findings in its own re-
view of the application or matter
which is the subject of the hearing and
as authorized by law, the NRC staff is
expected to issue its approval or denial
of the application promptly, or take
other appropriate action on the matter
which is the subject of the hearing.
When the NRC staff takes its action, it
shall notify the presiding officer and
the parties to the proceeding of its ac-
tion. The NRC staff’s action on the
matter is effective upon issuance, ex-
cept in matters involving:

(1) An application to construct and/or
operate a production or utilization fa-
cility;

(2) An application for the construc-
tion and operation of an independent
spent fuel storage installation located
at a site other than a reactor site or a
monitored retrievable storage facility
under 10 CFR part 72; or

152



Nuclear Regulatory Commission

(3) Production or utilization facility
licensing actions that involve signifi-
cant hazards considerations as defined
in 10 CFR 50.92.

(b)(1) The NRC staff is not required
to be a party to proceedings under this
subpart, except where:

(i) The proceeding involves an appli-
cation denied by the NRC staff or an
enforcement action proposed by the
staff; or

(ii) The presiding officer determines
that the resolution of any issue in the
proceeding would be aided materially
by the NRC staff’s participation in the
proceeding as a party and orders the
staff to participate as a party for the
identified issue. In the event that the
presiding officer determines that the
NRC staff’s participation is necessary,
the presiding officer shall issue an
order identifying the issue(s) on which
the staff is to participate as well as
setting forth the basis for the deter-
mination that staff participation will
materially aid in resolution of the
issue(s).

(2) Within fifteen (15) days of the
issuance of the order granting requests
for hearing/petitions to intervene and
admitting contentions, the NRC staff
shall notify the presiding officer and
the parties whether it desires to par-
ticipate as a party, and identify the
contentions on which it wishes to par-
ticipate as a party. If the NRC staff de-
sires to be a party thereafter, the NRC
staff shall notify the presiding officer
and the parties, identify the conten-
tions on which it wishes to participate
as a party, and make the disclosures
required by §2.336(b)(3) through (5) un-
less accompanied by an affidavit ex-
plaining why the disclosures cannot be
provided to the parties with the notice.

(3) Once the NRC staff chooses to par-
ticipate as a party, it shall have all the
rights and responsibilities of a party
with respect to the admitted conten-
tion/matter in controversy on which
the staff chooses to participate.

§2.1404 Prehearing conference.

(a) No later than forty (40) days after
the order granting requests for hearing/
petitions to intervene, the presiding of-
ficer shall conduct a prehearing con-
ference. At the discretion of the pre-
siding officer, the prehearing con-

§2.1405

ference may be held in person or by
telephone or through the use of video
conference technology.

(b) At the prehearing conference,
each party shall provide the presiding
officer and the parties participating in
the conference with a statement identi-
fying each witness the party plans to
present at the hearing and a written
summary of the oral and written testi-
mony of each proposed witness. If the
prehearing conference is not held in
person, each party shall forward the
summaries of the party’s witnesses’
testimony to the presiding officer and
the other parties by such means that
will ensure the receipt of the sum-
maries by the commencement of the
prehearing conference.

(c) At the prehearing conference, the
parties shall describe the results of
their efforts to settle their disputes or
narrow the contentions that remain for
hearing, provide an agreed statement
of facts, if any, identify witnesses that
they propose to present at hearing,
provide questions or question areas
that they would propose to have the
presiding officer cover with the wit-
nesses at the hearing, and discuss other
pertinent matters. At the conclusion of
the conference, the presiding officer
will issue an order specifying the issues
to be addressed at the hearing and set-
ting forth any agreements reached by
the parties. The order must include the
scheduled date for any hearing that re-
mains to be held, and address any other
matters as appropriate.

§2.1405

(a) No later than twenty (20) days
after the conclusion of the prehearing
conference, the presiding officer shall
hold a hearing on any contention that
remains in dispute. At the beginning of
the hearing, the presiding officer shall
enter into the record all agreements
reached by the parties before the hear-
ing.

(b) A hearing will be recorded steno-
graphically or by other means, under
the supervision of the presiding officer.
A transcript will be prepared from the
recording that will be the sole official
transcript of the hearing. The tran-
script will be prepared by an official re-
porter who may be designated by the

Hearing.
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